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Abolition
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Does
Recognizing
Same-sSex

Marriage
Affect Other
Marriages’

Will the proposed recognition
of same—sex marriage affect
Christian marriages at all?

The answer is certainly, “yes’
But, the issue of same—sex
marriage is often discussed as if
it concerns only the expansion
of rights already afforded to
heterosexuals so as also to
include homosexuals, (The
paradigm here is the government
which

provide to married couples but

benefits some states
not to unmarried couples, e g.,
support benefits on the death of a

spouse or evidentiary privileges,)
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Do Non-Homosexuals

HISAOHRIS S Have an Interest In
SHTY ZBE] HEIS O . . ‘
Zo zss Protecting their Marriages
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this is clearly
wrong, AstheU, S

Supreme Court's y
! AHE 1l S5 ERet,

Obergefell  decision illustrates,

recognizing same—sex marriages

A
cannot mean the simple extension Jj
e
of a set of rights to homosexuals; -
. . 2] AL
it must change all marriages, The _ i
: : : o] greth ; AR BE AEAEE
reason is that marriage in the ‘
WstAY Aol BRI 1 olg B
common law
Raf 9o AF QhollA Y] A& S4HA9
and civil law tradition has
» : S /do] 7|ukske] 2p9-Eal GO olgit, |
conditioned and defined marriage in ’ ‘
. webA, a1 gl &4 At 2
relation to and consent to sex open ) ’ _ )
e e A e ALY Ao E BRI

to childbirth ; accordingly, changing
the definition of sex to include acts
of sodomy changes the definition of

all marriages,
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SECOND
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Marriage has always previously
been defined as a legal arrangement
involving at its essential center a man
and a woman consenting for life to
reasonable sexual relations with one
another, and only with one another,
where both were open to having
children, and the other attendant
economic and social rights and duties
appropriate to such a relationship,
e.g., mutual economic support and

personal service, Marriage satisfied
a number of purposes : (a) supporting
the (b) the

provision of an institution for the

couple against sin,
raising up of godly offspring, (c) the
companionship of the couple within

this project,

Because all of these goals involved
consent to sex between a man and a
woman, the law provided a number of

related protections to marriage,
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First, a marriage was considered invalid
or void if the man or woman was incapable
of having sex ; also, the marriage was
voidable if either committed fraud with
relation to sex, e g, if they married
with a secret intent not to have sex, not
to have children, or they hid a known
sterility or sexual disease, A willingness
or capability to engage in mere acts of
sexual “intimacy,” acts that were not
open to procreation, e g., the set of acts
of sodomy which are open to both same
sex and opposite sex couples, was not
enough to establish marriage,

Once a valid marriage was established,
spouses had a duty not to withhold sexual
relations unreasonably and equally a
duty not to engage in sexual relations
with anyone else, Spouses

had adutytoremain spatially together, to
cohabitate in reasonable circumstances,
and to

support children born of legitimate

sexual activities,
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Finally, violations of these duties XSl o]2|3t JF59] ¢HES o]& E3] 1T
constituted grounds for divorce, E3 AA ARZE Q3 §U|GEE) (O E
especially adultery and a} wje-xpe] o5 Folafo] thgt AHA 4
abandonment including the con— W& Z#sl=)E E3dteE 7719 HA A}

structive abandonment of refusal LSL7AL e |CEl el
to engage in sexual relations, which
resulted in punitive consequences
for the spouse defaulting on their

obligations,

As the Obergefell case shows, any
Court or legislature in holding that the
state must provide marriage contracts
for same—sex couples must change
the nature of the marriage contracts
for all (same—sex and male—female
couples) so as to eliminate these
essential duites with respect to sex

and procreation,

Obergefell AFA A & 4=

4 AENA 2E Alof
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The reasion is simple: two people of
the same sex cannot have sex or sexual
relations open to procreation, But
this is precisely what U, S law required
before  Obergefell  The Obergefell

Court discusses ‘"sexual intimacy"
as encompassing both proper sexual
intercourse and sodomy, but this broad
category cannot be defined in relation
to children or in terms of any specific
set of sexual activities,
the Obergefell case held, the idea of

same—sex marriage itself presupposes

Instead, as

that marriage is not at all about sex, It
may involve proper sex or sodomy(any
imaginable form of physical conduct
that stimulates from handholding to

penetrative acts simulating heterosexual

intercourse) or nothing at all,
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Marriage, under the new definition,
does not require a man and a woman
because it does not involve the
consent of man and woman to give
their bodies to one another for sex nor
even the consent of a man and a man
or a woman and a woman to give their
bodies to one another for homosexual

sex, This changes the essential
duties and rights of marriage for all
marriages, not directly by opening
marriage to those of the same sex,
but by eliminating sex, it does not
extend to same—sex couples what once
was given to opposite—sex couples, It
alters the sexual character of marriage

for all,
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Before Obergefell

element; it was the essential elé}nent_

sex was not an

Now, sex is secondary to a 'personal
9’
bond",

means the Court is plain that it does

and whatever a "personal bond"

not require anything pertaining to sex,
This is new, The fundamental duty of
marriage in Scripture, also according
to Christian theologians, also according
to the universal tradition of church
discipline and all prior secular laws
must be replaced after Obergefell by
something that same—sex as well a

opposite sex couples can do,
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'The nature of marriage is that,
throughitsenduring bond, two persons
together can find other freedoms,
such as expression, intimacy and
spirituality,.,. whatever their sexual
orientation"(p,13)

This is not what the nature of
marriage was before Obergefell
consent to sex — not just experession
or spiritually — was required, The
mutual duty of the spouses to give
their bodies to one another in sexual
acts, protected unviersally hitherto by
law, is replaced by a vague notion of
mutual commitment that anyone can

do with anyone,

The Obergefell decision

all marriage contracts so that the

changed

conditions of validity, duties in
marriage and conditions for divorce
that once all hinged on sexual self—
giving are abolished, This has always
been to sole central and essential

definition of marriage in all ages,
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Obergefell created a new gsexless
institution, which we may admit
deservedly applies to both same sex
and opposite sex couples;, for if an
Obergefell “marriage” has nothing
to do with sex, then truly there is
no reason to restrict it on the basis
of sex, But such an institution— like
any existing economic union without
rights of mutual sexual duty, such
as a business partnership— is not
marriage any more than a contract of
concubinage or prostitution would be,
though by contrast they would create

such duties with respect to sex,
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The term for the

institution that Obergefell puts in the

classical legal
place of marriage is a “contubernium’,
Contubernium means etymologically
“shacking up lit, sharing the tent—
boards, as it was used equally in the
Roman army for the unit that shared
a tent floor, With respect to civil law,
the term was employed in Roman law to
characterize the structured cohabitation
of slaves under a master's permission,
It was used in the place of marriage
to remind Roman jurists that the
relationship afforded no sexual duties
or rights, Just as in modern marriage,
there was no duty to create children, to
remain sexually exclusive, There was no
punishment for adultery nor any limit on
termination and reformation of futher

contubernia,
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Slaves rights in the relationship
stood in the same relation as modern
subjects to the state, Like a modern
marriage, a contubernium could be
terminated at any time by the master
without cause, just like a modren
“marriage” can be terminated by the
state through unilaterally initiated
no—fault divorce, It also created no
legitimate children of the relationship,
just like children born in a modern
marriage are not distinguished from
children born outside of marriage,
(The Supreme Court has long since
held

legitimate and illegitimate children is

that the disctinction between

unconstitutional,)

This means that a master could decide
what was in the “best interest’ of the
child and place the child with either the
natural mother or father or someone
else, depending on his judgment of “best
interests”. Like the contubernium of
Roman slaves, the marriage of modern
Americans cannot be entered without
the state/master’s permission or license;
it lasts until the state/master ends it; it
creats no rights and duties with respect
to having children nor any necessary
rights over the children of the marriage
that cannot be ended when a no—fault
divorce judge decides who best should
raise the child,
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